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On appeal from the judgment of Justice Richard C. Gates of the Superior Court of 
Justice dated, September 30, 2005, with reasons reported at (2005), 14 M.P.L.R. 
(4th) 195. 

GILLESE J.A.: 

[1] Does the City of Windsor have the power to require people working in adult 
entertainment parlours, while partially or fully nude, to pay a special licence fee?  This 
appeal decides that question.  
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BACKGROUND 

[2] The City of Windsor (“Windsor”) has been licensing adult entertainment parlours 
and “dancers” since 1984. 

[3] Windsor enacted By-law No. 395–20041 (the “Licensing By-law”) on 
December 13, 2004.  The Licensing By-law took effect on January 1, 2005.  Under the 
terms of the Licensing By-law, both the business of adult entertainment parlours and 
those who meet the definition of “dancer” must be licensed.2  People working in adult 
entertainment parlours who are in a state of partial or full nudity are classified as 
“dancers”.   

[4] The Licensing By-law fixes the annual licence fees for various occupations, 
including that of “dancer”.  People who work as “dancers” must pay an annual licence fee 
of $466.00.  The previous such licence fee was $246.  Adult entertainment parlours pay a 
separate licence fee.    

[5] Adult entertainment parlours are defined in s. 1.1(1) of the Licensing By-law as 
premises licensed under the Liquor Licence Act at which are offered “services appealing 
to or designed to appeal to erotic or sexual appetites or inclinations”.  

[6] “Dancer” is defined in s. 1.1(1)(a) of the Licensing By-law as: 

[A]ny person other than a licensed owner or operator who 
provides services designed to appeal to erotic or sexual 
appetites or inclinations at an adult entertainment parlour. 

[7] The services provided by a “dancer” are defined in s. 1.1(1)(g) of the Licensing 
By-law: 

“Services designed to appeal to erotic or sexual appetites or 
inclinations” includes, 

(i) services of which a principal feature or 
characteristic is the nudity or partial nudity of any 
person.  For the purposes of this clause “partial nudity” 
shall mean less than completely and opaquely covered: 

 
1 City of Windsor, By-law No. 395-2004, By-Law respecting the Licensing and Regulation of Various Business 
(13 December 2004). 
2 The By-law also provides for the licensing of various occupations including plumbers, holistic practitioners, 
hawkers, peddlers and operators of lodging houses. 
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• human genitals or human pubic region; 

• human buttocks; or, 

• female breast below a point immediately above 
the top of the areola. 

(ii) services in respect of which the word “nude”, 
“naked”, “topless”, “bottomless”, “sexy” or any other 
word or any picture, symbol or representation having 
like meaning or implication is used in any 
advertisement. 

[8] All persons working in any capacity in an adult entertainment parlour must pay the 
“dancer” licence fee if they perform their work while their genitals, pubic region or 
buttocks are not completely covered or are opaquely covered.  If the person is a woman, 
the “dancer” licence fee must be paid also if her work is performed while her breasts are 
exposed.   

[9] Windsor notes that in adult entertainment parlours, the wait-staff who serve food 
and drink do not normally work in a state of nudity or partial nudity.  However, if they 
did, Windsor would require them to be licensed as dancers. 

[10] Mark Ferrari, the Windsor Manager of Gaming and Business Administration, 
testified that licence fees for each class of business, trade and occupation were 
established based on an evaluation of the time and expenditure spent on inspection, 
enforcement and administration divided by the number of licences.  The licence fee of 
$466 for “dancers” is principally comprised of an administrative charge of $59.21; a cost 
of $298 for compliance checks by police patrol personnel for business licences; and, a 
cost of $59.87 for the cost of time devoted to licence enforcement divided by the number 
of licences.     

[11] A group of operators of adult entertainment lounges located in Windsor brought an 
application in which they challenged the validity of those parts of the Licensing By-law 
that create the licensing regime for “dancers”.   

[12] By judgment dated September 30, 2005, Gates J. struck down the impugned parts 
of the Licensing By-law.  He held that the Licensing By-law impermissibly discriminated 
against employees in adult entertainment parlours.  He also concluded that the amount of 
the licence fee was in excess of that permitted by section 150(10) of the Municipal Act, 
2001, S.O. 2001, c. 25.   
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[13] Windsor appeals.  It asks this court to set aside the judgment below and dismiss 
the application.   

[14] For the reasons that follow, I would dismiss the appeal.  

THE ISSUES 

[15] The issues raised on this appeal are whether the application judge erred in 
declaring that: 

1. those parts of the Licensing By-law purporting to charge a licence fee for 
“dancers” are null and void; and 

2. the amount of the licence fee, as set by Windsor, was not correctly 
calculated and is also null and void.   

THE VALIDITY OF THE LICENSING BY-LAW AS IT RELATES TO 
“DANCERS” 

[16] Windsor argues that the application judge erred when he concluded that the 
relevant parts of the Licensing By-law were invalid.  Based on the Municipal Act, 2001, 
Windsor says that it has the legislative authority to define classes of occupations and to 
separately license each class.  It maintains that “dancers” are a separate class and, thus, 
that it was entitled to establish a separate licence fee for persons who fall within that 
classification.   

[17] Discriminatory provisions in a by-law are invalid unless enabling legislation 
authorizes such discrimination:  see R. v. Sharma, [1993] 1 S.C.R. 650.  As I explain 
below, in my view, those parts of the Licensing By-law which purport to govern 
“dancers” are discriminatory and such discrimination is not authorised by the Municipal 
Act, 2001.   

[18] Section 150(1) of the Municipal Act, 2001, empowers Windsor to license, regulate 
and govern businesses carried on within the municipality.  It reads as follows: 

150. (1) Subject to the Theatres Act and the Retail Business 
Holidays Act, a local municipality may license, 
regulate and govern any business wholly or partly 
carried on within the municipality even if the 
business is being carried on from a location outside 
the municipality.    
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[19] Section 150(6)(a) states that businesses that may be licensed under s. 150(1) 
“include, (a) trades and occupations”. 

[20] Pursuant to s. 150(8)(d), Windsor has the power to define classes and to separately 
license such classes.  Section 150(8)(d) reads as follows: 

(8) Without limiting subsection (1), the power to license, 
regulate and govern a business includes the power, 

(d) to define classes of businesses and to separately 
license, regulate and govern each class;   

[21] Sections 10(1) and (2) of the Municipal Act, 2001, empower Windsor to treat 
persons and businesses differently only if they constitute different classes.   

10.(1) Without limiting the generality of section 9 and except 
as otherwise provided, a by-law under this Act, except 
Parts VII to XIII, may be general or specific in its 
application and may differentiate in any way and on 
any basis a municipality considers appropriate.   

 (2) Despite subsection (1) and except as otherwise 
provided, a by-law under this Act may only deal 
differently with different persons or businesses if the 
persons or businesses constitute different classes of 
persons or businesses defined in the by-law.   

[22] Sections 150(9) and (10), which are set out and considered in the following 
section, empower Windsor to impose fees for licences.    

[23] The combined effect of these provisions is that Windsor has the power to, among 
other things, license trades and occupations; define different classes of trades and 
occupations; and, charge different licence fees for different classes of trades and 
occupations.  Windsor may discriminate between classes but not within classes.  Thus, in 
order for Windsor to validly charge a different licence fee for “dancers”, they must 
constitute a different class of a trade or occupation.             

[24] Black’s Law Dictionary, 6th ed., defines “trade” as follows: 

Trade is not a technical word and is ordinarily used in three 
senses: (1) in that of exchanging goods or commodities by 
barter or by buying and selling for money; (2) in that of a 
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business occupation generally; (3) in that of a mechanical 
employment, in contradistinction to the learned professions, 
agriculture, or the liberal arts.  

An occupation or regular means of livelihood and is a 
business one practices or the work in which one engages 
regularly.  One’s calling: occupation; gainful employment; 
means of livelihood.  [Emphasis added, citations omitted.] 

[25] “Occupation” is defined as: 

That which principally takes up one’s time, thought, and or 
energies, especially, one’s regular business or employment; 
also, whatever one follows as the means of making a 
livelihood.  [A] particular business, profession, trade, or 
calling which engages [an] individual’s time and efforts; 
employment in which one regularly engages or [a] vocation 
of his life.    

[26] For ease of reference, the definitions of “dancer” and “services designed to appeal 
to erotic or sexual appetites or inclinations” are set out again: 

a. “Dancer” means any person other than a licensed 
owner or operator who provides services designed to 
appeal to erotic or sexual appetites or inclinations at an 
adult entertainment parlour; 

g. “Services designed to appeal to erotic or sexual 
appetites or inclinations” includes, 

(i) services of which a principal feature or 
characteristic is the nudity or partial nudity of any 
person.  For the purposes of this clause “partial nudity” 
shall mean less than completely and opaquely covered: 

• human genitals or human pubic region; 

• human buttocks; or, 
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• female breast below a point immediately above 
the top of the areola. 

(ii) services in respect of which the word “nude”, “naked”, 
“topless”, “bottomless”, “sexy” or any other word or 
any picture, symbol or representation having like 
meaning or implication is used in any advertisement  

[27] According to the definition of “dancer” in the Licensing By-law, a person need not 
perform any type of dance routine in order to be classified as a dancer.  In fact, that 
definition coupled with the definition of “services designed to appeal to erotic or sexual 
appetites or inclinations”, makes it clear that a person can provide any type of service in 
an adult entertainment parlour and be classified as a dancer so long as, while performing 
the services, the person is nude or partially nude.  Thus, the classification as “dancer” is 
not based on the work that the person regularly performs nor is it based on a person’s 
employment responsibilities.  Rather, the classification is based on the amount of clothing 
that the person wears while performing any type of work within an adult entertainment 
parlour.  Consequently, for example, under the Licensing By-law, a person who provides 
bartending services in an adult entertainment parlour, while wholly or partially nude, is a 
“dancer” and required to be licensed as such; whereas a fully-clothed person performing 
the same bartending functions is not required to pay the “dancer” licence fee.   

[28] I do not accept that classifying a person as a “dancer” by reference to the state of 
the person’s attire makes the service that the person renders a different trade or 
occupation.  In my view, based on their dictionary definitions and in accordance with 
their ordinary meaning, the words “trade” and “occupation” are to be taken to refer to the 
regular employment services an individual is to perform, based on his or her skills and 
background, and not the manner in which the person is attired when he or she carries out 
their employment responsibilities.  A bartender is a bartender, whether or not the person 
is fully-clothed when pouring drinks.  Similarly, a person waiting on tables is wait staff, 
regardless of whether they are fully-clothed while serving their customers.   

[29] In additional submissions, Windsor argued that s. 151 of the Municipal Act, 2001, 
supported the argument that “dancers” are an occupation.  I accept the respondents’ 
argument on this matter, namely, that s. 151 does not define an occupation or trade but 
merely describes the character of activities that will constitute the business of an adult 
entertainment parlour.   

[30] If “dancers” are not a separate trade or occupation, are they a different class as 
Windsor contends?  The question that immediately arises is: a different class of what?  
There is nothing in the Licensing By-law to suggest that Windsor considered “dancers” to 
constitute a class of any particular trade or occupation.  From the record, however, I 
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understand that Windsor considered “dancers” to be one of two classes of employee at 
adult entertainment parlours.  The other class is comprised of employees who are clothed 
when they work at adult entertainment parlours.     

[31] With respect, I do not interpret the Municipal Act, 2001, as empowering Windsor 
to create different classes of employees.  The legislation gives Windsor the power to 
license, among other things, businesses, trades and occupations.  In the present case, it is 
not contended that “dancers” constitute a class of business.  Therefore, when s. 10(2) 
permits Windsor to deal differently with persons in different classes, it must mean that 
Windsor has the power to deal differently with persons in different classes of trades and 
occupations.  Similarly, while s. 150(8)(h) empowers Windsor to “license, regulate or 
govern the place or premises used for the business and the persons carrying it on or 
engaged in it”, that provision must be read in the context of the balance of s. 150 which, 
as previously explained, provides for the licensing of businesses, which includes trades 
and occupations.     

[32] As a matter of logic, given my conclusion that there is no trade or occupation of 
“dancer” because, among other things, there are no common or roughly similar regular 
employment services which individuals must perform in order to be classified as a 
“dancer”, I cannot see how “dancers” can be a class within any given trade or occupation.   

[33] While “class” is not defined in the Municipal Act, 2001, and there is nothing in the 
legislation that provides guidance on the relationship between trades and occupations and 
classes, it seems to me that a class would be some sub-group of employees within a 
particular trade or occupation who share membership in the sub-group based on working 
conditions or an employment-related characteristic.  This can be illustrated by continuing 
with the example of bartenders.  Bartenders may be hired to work on a full-time, part-
time or seasonal basis.  Classes of bartenders could be defined accordingly.  In such a 
case, the classes would be defined by reference to working conditions.               

[34] This view is consistent with the approach taken by the Federal Court of Appeal in 
Syndicat des journalistes de Radio-Canada (CSN) v. Canadian Broadcasting Corp. 
(2000), 23 C.C.P.B. 219.  In that case, the federal Superintendent of Financial Institutions 
declared contract employees to be ineligible for entry into an employer-sponsored 
pension plan.  Under the relevant legislation, employers were permitted to offer entry to 
the pension plan to those “classes” of employees which they selected.  The employer had 
selected only “regular” employees, hired for indeterminate periods.  As in the present 
case, the governing legislation did not define “class”.  The Federal Court of Appeal 
affirmed the Superintendent’s decision.  It reasoned that the word “class” referred to 
groupings of employees based on working conditions, such as the specified length of the 
employment contract or the method of pay.       
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[35] In conclusion, to require employees of adult entertainment parlours who perform 
their employment responsibilities while nude or partially nude to pay a different licence 
fee than that paid by fully-clothed employees who perform the same employment 
services is discriminatory.  Such discrimination is not authorised by the Municipal Act, 
2001, as it amounts to different treatment of persons within the same class of trade or 
occupation.    

[36] For these reasons, Windsor did not have the power to enact the relevant parts of 
the Licensing By-law and they are invalid.  Thus, I find no error in the declaration by the 
application judge that the impugned parts of the Licensing By-law are void as ultra vires 
the power of Windsor. 

THE QUANTUM OF THE LICENCE FEE 

[37] Given my conclusion that “dancer”, as that term is defined in the Licensing By-
law, is not a separate trade or occupation nor a separate class of trade or occupation, 
Windsor cannot require employees of adult entertainment parlours to pay a licence fee on 
the basis that they are “dancers”.  Having said that, in order to respond to the issues 
raised by the appellant, some comment is warranted on the quantum of the licence fee 
that Windsor established for dancers.  

[38] Windsor argues that An Act respecting the City of Windsor Act, 1990, S.O. 1990, 
c. Pr40 (the “1990 Act”), a piece of special legislation, gives it authority to set licence 
fees without restriction or prohibition and that its provisions prevail over those of the 
Municipal Act, 2001.  Consequently, it says, it has the authority to set a special licence 
fee for “dancers” irrespective of any limitations that the Municipal Act, 2001, may appear 
to impose.     

[39] The 1990 Act permits Windsor to establish its own licensing commission and 
gives that commission the authority to, among other things, license any trade, calling, 
business or occupation authorised by municipal by-law.  It also empowers the Windsor 
City Council to fix, by by-law, the annual fee for any licence. 

[40] Section 7 of the 1990 Act stipulates that if its provisions conflict with those of 
another Act, other than the Municipal Act, 2001, the other Act is to prevail.  It reads as 
follows: 

7. If a by-law passed under this Act conflicts with any 
other Act, other than the Municipal Act, for licensing, 
regulating or controlling any business or the person 
carrying on any business, that Act prevails to the extent of 
the conflict.   
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[41] The application judge held that Windsor must comply with ss. 150(9) and (10) of 
the Municipal Act, 2001, when setting annual fees for licences.  In so concluding, he 
rejected the argument that Windsor need comply only with the less restrictive provisions 
regarding the setting of licence fees contained in the 1990 Act.  At para. 46 of the 
reasons, he explains: 

In my review of the two pieces of legislation, I am not 
satisfied that there is a conflict between them, but rather they 
may be both read together.  While the City of Windsor Act 
permits the Municipality to fix annual fees for licenses, the 
Municipal Act provides guidance as to the quantum of the 
fees to be charged.  I find that the restrictions set in the 
Municipal Act do apply to the City of Windsor and as such, 
therefore, the fee charged here is excessive.        

[42] I agree.  While the 1990 Act gives Windsor the power to fix annual licence fees, 
ss. 150(9) and (10) of the Municipal Act, 2001, spell out the costs that Windsor may 
consider when fixing such fees.  The provisions in the two pieces of legislation are not in 
conflict as effect can be given to both.  Consequently, if Windsor were entitled to license 
“dancers”, it would be constrained by ss. 150(9) and (10) of the Municipal Act, 2001, 
when establishing the amount of the annual licence fee. 

[43] Section 150(9) reads as follows: 

(9) The total amount of fees to be charged for licensing a 
class of business shall not exceed the costs directly 
related to the administration and enforcement of the 
by-law or portion of the by-law of the municipality 
licensing that class of business. 

[44] Section 150(10) sets out a list of costs that may be included as costs directly 
related to the administration and enforcement of the by-law.  It reads as follows: 

(10) Without limiting subsection (9), costs directly related 
to the administration and enforcement of the by-law 
may include costs related to, 

(a) the preparation of the by-law; 

(b) inspections related to the by-law; 
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(c) the enforcement of the by-law against a person 
operating a business without a licence; 

(d) prosecution and court proceedings; and 

(e) a reciprocal licensing arrangement under 
section 156.  

[45] Thus, if Windsor were empowered to charge an annual licence fee for “dancers”, 
the total amount of the fees charged could not exceed the costs “directly related to the 
administration and enforcement of the by-law”, including those costs itemized in s. 
150(10).   

[46] The application judge considered Windsor’s evidence relating to the costs that 
underlay the annual licence fee and found, at para. 42 of the reasons, that: 

[A] review of the City’s evidence relating to the charges 
would in my view, lead to the inevitable conclusion that the 
actual charges are really the costs of maintaining a police 
presence in the downtown core area as opposed to 
administering its by-law. 

[47] On the record, the application judge was entitled to make this finding.  
Consequently, I see no basis on which to interfere with the application judge’s 
determination that the fees charged were improper as they included costs beyond those 
authorised by ss. 150 (9) and (10) of the Municipal Act, 2001.   

[48] Windsor argues that municipal officials should be given some liberty in their 
calculation of licence fees and, provided that they act in good faith and with due diligence 
in setting such fees, the courts ought not to interfere with those fees.   

[49] With respect, this argument misses the point.  It goes without saying that 
municipal officials are to act in good faith and with due diligence in the discharge of their 
obligations and the exercise of their powers.  However, as previously explained, when 
establishing licence fees they must comply with the dictates of ss. 150(9) and (10) of the 
Municipal Act, 2001.  Windsor may only recover, through licence fees, the costs that are 
authorised by those provisions.  The cost of maintaining a police presence in the 
downtown core is not a cost “directly related to the administration and enforcement of the 
by-law” nor does such a cost fall within the items listed in s. 150(10), so it is not 
recoverable by way of licensing fees.      
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[50]  Windsor also asks this court to find that the application judge erred by taking 
judicial notice of “facts” not contained in the record and without first giving the parties 
an opportunity to make submissions thereon.  In making this argument, Windsor is 
referring to para. 26 and following in the reasons, in which the application judge 
described the impact on Windsor of having a lower drinking age than in nearby 
Michigan.  He describes the deluge of young Americans who arrive to drink alcohol at 
Windsor establishments as “weekend invasions” and notes that it has resulted in violence 
and the growth of “mega” bars.   

[51] In accordance with basic principles of fairness, parties are to be given an 
opportunity to make submissions on any matter on which the court relies in making its 
decision.  The nature of the “facts” in question is beyond that which is so generally well-
known and accepted that it cannot reasonably be questioned.  Accordingly, Windsor 
ought to have been given the opportunity to make submissions on the “facts” of which 
the trial judge took judicial notice and the inferences that he intended to draw from such 
“facts”.  See Cronk v. Canadian General Insurance Co. (1995), 25 O.R. (3d) 505 (C.A.).  
That said, if the impugned matters are disregarded, the result remains: on the facts as 
found by the application judge, the evidence that Windsor offered in respect of the 
policing costs does not bring the costs within ss. 150 (9) or (10).  They remain general 
costs associated with policing, not costs of administering or enforcing the Licensing By-
law.  Thus, I would not give effect to this ground of appeal. 

DISPOSITION 

[52] Accordingly, I would dismiss the appeal with costs to the respondents fixed at 
$7,500.00, inclusive of disbursements and GST. 

“E. E. Gillese J.A.” 
“I agree H. S. LaForme J.A.” 
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JURIANSZ J.A. (Dissenting): 

[53] I find myself in disagreement with the result reached by Gillese J.A.  I agree with 
and adopt her review of the facts, the proceedings, the issues and the positions of the 
parties.  This enables me to proceed directly to the areas where I take a different view and 
which would lead me to conclude that the City of Windsor had the power to license 
“dancers” as defined by the City’s By-law No. 395-2004 (“the Licensing By-law”) and 
that the licence fee was calculated in accordance with the Municipal Act, 2001, S.O. 
2001, c. 25.  I would allow the appeal. 

1. The City of Windsor had the authority to license “dancers” 

[54] The first issue is whether the City had the authority to license “dancers” in the 
Licensing By-law.  Gillese J.A. concludes that those parts of the Licensing By-law 
purporting to charge a licence fee for “dancers” are null and void. In her view, “dancers” 
do not constitute a different class of a trade or occupation. I take a different view. 

[55] I conclude that the City can treat persons who work nude or partially nude in an 
adult entertainment parlour as composing a different class than those who work fully 
clothed.  In the example discussed by Gillese J.A., I would regard the topless bartender 
working alongside the fully clothed bartender as performing a different job function.  The 
topless bartender does all the work of the clothed bartender and in addition titillates the 
patron of the adult entertainment parlour.  In the words of the Licensing By-law, in 
addition to doing the work of a clothed bartender, the topless bartender “provides services 
designed to appeal to erotic or sexual appetites or inclinations at an adult entertainment 
parlour.”  The job function of appealing to erotic or sexual appetites can be performed in 
conjunction with any other job functions.  The term “dancer” is simply the Licensing By-
law’s label for the class of employees who perform this job function.  

[56] Nude and partially nude workers constitute a class of employee not only because 
they provide an additional service, but also because they have different working 
conditions.  They are subject to a “dress code”.  Various aspects of an employer’s 
requirements or an employee’s preferences for manner of dress are the subjects of 
grievances in labour arbitration.  I would regard the authority cited by the majority, 
Syndicat des journalists de Radio-Canada (CSN) v. Canadian Broadcasting Corp. 
(2000), 23 C.C.P.B. 219 (F.C.A.), as supporting rather than undermining the City’s 
treatment of nude or partially nude workers as a different class.  

[57] In the present case, the Licensing By-law defines a class of employees who work 
in adult entertainment parlours.  This class is characterized by the services it provides as 
well as by a working condition relating to dress.  
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[58] I would conclude that the City was entitled to treat employees who provide 
“services designed to appeal to erotic or sexual appetites or inclinations” as comprising a 
different class than those employees of adult entertainment parlours who do not provide 
such services.  Further, the City could use the employees’ state of undress as the criterion 
to identify them as members of the class.  As a result, I would conclude that the 
application judge erred by finding that the City did not have the power to enact the 
relevant parts of the Licensing By-law. 

2. The licence fee was calculated in accordance with the Municipal Act, 2001 

[59] The second issue is whether the amount of the licence fee was calculated in 
accordance with the requirements of s. 150(9) of the Municipal Act, 2001.  

[60] The application judge took judicial notice of the fact that the presence of many 
American young people, who visit Windsor because of the lower drinking age, increases 
the cost of policing in the downtown core.  I take the view there was no evidence in the 
record that the cost of general police services in the downtown core was included in the 
licence fees under the Licensing By-law.  In my view, the application judge’s conclusion 
in this regard cannot support his finding that the amount of the fee was invalid.  

[61] The respondent sought to undermine the amount of the licence fee on the basis that 
the dancers’ licence fee was not based on the precise direct costs incurred in 
administering and enforcing the portion of the By-law that applied to dancers.  In 
particular, the City used gross calculations to average cost components across different 
categories of licences.  The respondents’ argument centered on the costs of policing the 
Licensing By-law and I will discuss this issue in that context. 

[62] Section 150(9) of the new Municipal Act, 2001 requires municipalities to charge 
no more than the “costs directly related to the administration and enforcement of the by-
law or portion of the by-law of the municipality licensing that class of business.”  

[63] In my view care should be taken not to place an unworkable auditing burden on 
municipalities.  Some allocation of common costs among classes is unavoidable.  There 
are common costs in preparing and publishing the By-law.  No objection was, or could be 
taken, to allocating those costs among all classes.  The Licensing By-law is a general one 
and the schedule sets out 38 different licences, each with its own fee.   

[64] The respondents objected to the By-law treating policing costs as a common cost 
allocated across several classes.  I regard treating at least some policing costs as common 
to be necessary.  For example, even if police officers were required to divide the time 
they spent at a particular adult entertainment parlour between checking the parlour’s 
licence and the dancers’ licences, the time spent going to the address would be common 
to both classes of licence. If the police travelled to a neighbourhood where they checked 
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licences at adult entertainment parlours, holistic centres, and other licensed 
establishments, the travelling time could be allocated among several classes.  Therefore, 
in my view treating some police costs as common costs is unavoidable. 

[65] As well, a question that arises about all common costs is whether they should be 
divided pro rata among licence classes or per capita among licence holders.  

[66] It seems to me that any method of allocating costs could appear to some to have 
some element of arbitrariness.  For this reason, I accept the City’s submission that 
s. 150(9) requires it to act in good faith to allocate the direct costs among licensed classes 
in a reasonably equitable manner.  In doing so, it may consider some direct costs to be 
common to several classes and divide the aggregate amount of those costs among several 
classes.  

[67] In this case the City divided the total policing costs incurred in enforcing the By-
law evenly among all the licence classes which required police inspection and report. 
Certainly a more refined allocation of costs would be possible if one required more 
detailed time records from the police.  I would not interfere with the City’s allocation of 
police costs as common across several classes of licence.  Its determination of what direct 
costs are common costs deserves the broad deference accorded to the exercise of 
municipal powers generally.  Allocation of costs on another basis might be equally 
vulnerable to criticism. 

[68] The respondents, relying on two answers during the cross-examination of the City 
official who explained how licence fees were set, argued that costs other than direct costs 
were included in setting the licence fees.  The respondents bore the burden of proving this 
was the case.  The official’s comment that policing costs of “licensed and unlicensed” 
adult entertainment establishments were included is unclear because, in my view, the cost 
of enforcing the By-law against unlicensed premises is properly part of its enforcement 
costs.  The official’s remark that the City did not license massage parlours is undermined 
by the context in which it was given and by the fact the City does licence holistic centres, 
the definition of which includes the giving of massages.  In my view, the respondents 
required more than this isolated testimony to meet the burden of proving that costs other 
than direct costs were included in the licence fee.  

[69] As the respondents did not establish that anything other than costs directly 
incurred in enforcing the By-law or a portion of the By-law were included, I would 
conclude the licence fee is valid.   

3. Conclusion 

[70] Therefore, I would find that the City does have the authority to charge a licence 
fee for “dancers,” and that the fee imposed by the Licensing By-law did satisfy the 
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requirements of s. 150(9) of the Municipal Act, 2001.  I would allow the appeal, set aside 
the declaration of the application judge, and replace it with an order dismissing the 
respondent’s application. 

RELEASED: January 9, 2007 (“EEG”) 
“R. G. Juriansz J.A.” 
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