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Heard & released orally: March 4, 2011 

On appeal from the order of Justice Terrence L.J. Patterson of the Superior Court of 

Justice dated September 1, 2010. 

ENDORSEMENT 

[1] This is an appeal from the order of Justice Patterson of the Superior Court of 

Justice dated September 1, 2010, requiring the Federated Insurance Company of Canada 

to defend Foam Comfort Inc. in a class action and to file a statement of defence within 30 

days. 

[2] Neither the plaintiffs nor Foam Comfort requested that Federated Insurance be 

involved in the litigation.  Indeed, at the hearing of the motion from which this order 

arose, Foam Comfort sought leave to represent itself.  Federated Insurance was not a 

party to the motion. 

[3] Since that order, the class action against Foam Comfort has been dismissed 

pursuant to the agreement of the parties and the court has approved the dismissal by order 

dated January 6, 2011. 

[4] Foam Comfort has therefore abandoned its cross-appeal seeking leave to represent 

itself.  Federated Insurance nonetheless wishes to proceed with its appeal from the 

September 1, 2010, order against it.  

[5] In response to the respondents’ preliminary issue of mootness, Federated 

Insurance argues that the appeal is not moot and that there remains a live controversy that 
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may affect the rights of the parties in the future because the dismissal of the claim against 

Foam Comfort was subject to the following terms and conditions: 

1) Foam Comfort would consent to a dismissal without costs; 

2) If the plaintiff Batista is not made whole in the class proceeding, he may in his 

discretion bring an action against Foam Comfort; and 

3) Foam Comfort will not raise a Limitations Act, 2002 defence. 

[6] It is Federated Insurance’s position, therefore, that there remains a tangible and 

concrete dispute between the parties as the dispute can be revived if the plaintiff, Mr. 

Batista, decides to pursue a separate claim against Foam Comfort in the future.  Should 

that happen, the order of Patterson J. dated September 1, 2010, will remain in effect 

requiring Federated Insurance to defend Foam Comfort.  Therefore, a decision by this 

court will serve a purpose in determining whether Federated Insurance has a duty to 

defend Foam Comfort, should the issue arise in the future. 

[7] We disagree.  As a result of the dismissal, with prejudice, of the present action 

against Foam Comfort, the order of Patterson J. is no longer of any relevance.  If a new 

claim is later issued against Foam Comfort, the issue of whether Federated Insurance will 

be required to defend on behalf of Foam Comfort will need to be decided in the context 

of that later action.  As conceded by counsel for the respondents, the order of Patterson J. 

will have no relevance whatsoever to that determination.  In our view, therefore, the 

appeal is moot. 



 

 

 

 

 

 

 

 

 

Page:  4 

[8] As a result we dismiss the appeal.  In the circumstances, we make no order as to 

costs. 

“J.C. MacPherson J.A.” 

“Paul Rouleau J.A.” 

“Gloria Epstein J.A.” 


